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ORGANIZATIONAL PROBLEMS OF THE SMALL
BUSINESS CORPORATION *
RICHARD TULL
of the Denver Bar

In considering the organizational problems entailed in forming
a small business corporation, it occurred to me that perhaps there
were certain omissions or commissions in technical procedure
which were likely to be questioned by the office of the Secretary of
State. In line with this thought, I discussed the matter at length
with that office, and as I follow through the organizational procedure, I will try to point out some of the specific technical problems
that were raised in that discussion.
Perhaps the most practical approach to this discussion will be
to take a simple set of facts and follow them through to completion
of the corporate organization. Suppose that John Q. Adams, Allen
C. Beech and U. B. Cook come into the office and state that they
wish to form some type of organization for the purpose of manufacturing transparent plastic bathtubs. Mr. Beech, being the owner
of a small manufacturing plant at which these bathtubs are now
being made, has developed the business to the point where he needs
additional financing. He, of course, is without cash, so his intention is to put the plant, together with his know-how, into the business as his share of the investment. All parties agree that the
value of the plant is about $3,500. Mr. Adams has $5,000 cash,
and Mr. Cook can scrape up $3,000 cash. Mr. Adams is well-to-do
and is merely putting up cash in the enterprise in the hope of making a profit. He has no intention of working for the business. Mr.
Cook, on the other hand, intends to give up his present job and
work full-time at the new enterprise as, of course, will Mr. Beech.
Mr. Adams does not wish to draw any salary, but both Beech and
Cook will have to draw enough out of the business for them to take
care of themselves and their families.
TYPE OF ORGANIZATION

The first problem to be considered is the type of organization
most suitable for the business. Should it be a general partnership,
a limited partnership, or a corporation? From the tax standpoint,
it is assumed that there is no strong reason against the corporate
structure.
* This is a slightly revised form of the talk given by Mr. Tull for the institute on
"The Small Business Corporation" at the Colorado Bar Association convention in Colorado Springs on October 14, 1949.
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Because of the highly speculative nature of the business, and
because Adams has considerable outside wealth which he does not
wish to risk in the enterprise, a general partnership is out of the
question. Of course this could be a limited partnership with Adams
and perhaps Cook as the limited partners. But Cook wishes to be
active in the management and operation of the business while, at
the same time, he does not want to risk the remainder of his small
backlog of savings in the event that the business fails. Therefore,
a corporation is the logical type of business structure.
There are other advantages to the corporate form in addition
to freedom from personal liability, such as the facts that the business will not be interrupted by the death of a stockholder; there
may be more convenient operation where there are many owners;
outside capital may be obtained more easily; there will be greater
ease in making gifts or otherwise distributing interests in the
business among members of a family; and estate problems will be
simpler in the event of the death of an investor.
There are also several disadvantages in the corporate form
which should be taken into consideration, such as the expense of
organization and operation, possible loss of control by an investor
(which may be partly overcome by restrictive agreements), more
rigid governmental control, state license and franchise taxes,
double taxation of distributions in the form of dividends, the personal holding company bugaboo, the publicity of financial statements in the annual report to the Secretary of State, and the possible necessity of qualifying as a foreign corporation before doing
business in another state.
Frequently, it may be advisable to draw up an organization
agreement among the organizers. However, such an agreement
is not essential and will be omitted in this case.
CONTENTS OF CERTIFICATE

Although the Colorado statutes set forth in detail the required
contents of the certificate of incorporation, it is interesting to note
that many technical problems are encountered in drafting the
certificate, the more important of which will be discussed in detail
below.
1. CorporateName
In selecting the name of a new corporation, the following
statutory language is extremely important:'
The certificate of incorporation shall set forth: 1. The name of
said company, which name shall contain one of the words "association", "company", "corporation", "club", "incorporation" "limited",
"society", "union", or "syndicate", or one of the abbreviations,
"Co.", "Inc.", or "Ltd." and shall be such as to distinguish it from
the names of other domestic corporations or foreign corporations
authorized to do business in this state.
COLO. STAT. ANN., c. 41, § 6 (1) (1935).
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As a matter of practice the office of the Secretary of State
will usually accept the certificate if there is any difference in the
name. However, the office tries to discourage the use of a name
similar to one already filed because of the possible confusion and
the question of fraud on the public. The mere fact that the Secretary of State has accepted a certificate does not prevent a suit by
an existing corporation of a similar name to enjoin the new corporation's use of the name.
There are a few interesting sidelights to the corporate name
section of the law. It is possible to form a domestic corporation
having the same name as a foreign corporation which has not been
authorized to do business in this state. However, if such foreign
corporation has been authorized to do business in Colorado then
a domestic corporation cannot be formed with the same name, or
a name which will not distinguish it from the foreign corporation.
On the other. hand, a domestic corporation using a certain name
cannot prevent a foreign corporation of the same name from
qualifying to do business in this state, except, of course, on the
common law basis of fraud. Furthermore, any number of foreign
corporations of the same name may be authorized to do business
in the state.
Also, the above quoted statutory provision requires the use
of a descriptive word showing that the business is a corporation.
For example, the name "The Jones Co." would meet this requirement, whereas the name "Jones's" will not.
The organizers should select a number of names because their
first choice possibly may be taken. Our client's first choice is
"Rocky Mountain Manufacturing Co.," second, "The A.B.C. Mfg.
Co.", and third, "I.C.U. Bathing Company". Before drafting any
of the instruments except the organization agreement, a call to
the office of the Secretary of State should be made for the purpose
of checking on available names. In our case we find that there is
already a "Rocky Mt. Mfg. Co." and also "The ABC Mfg. and
Supply Co.", so we decide on our third choice.
At this point we must decide whether or not to make use of
the statutory provision for reserving a corporate name for sixty
days by filing the required certificate and paying the five dollar
filing fee. 2 Since no one else in his right mind would think of using
"I.C.U. Bathing," we decide not to reserve the name and hope that
no other corporation of the same name will slip in under our noses
before we file our certificate.
2.

Corporate Purpose and Duration

Next in the certificate comes the nature of the business or the
objects or purposes to be carried on. These should be set forth in
'COLO.

STAT. ANN., c. 41, § 3 (1936).
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sufficient detail to cover all possible activities of the company because our corporation laws 3 provide that in amending the articles
of a corporation as therein provided, "no corporation shall by any
amendment so change its certificate of incorporation as to work a
change in the object or purpose for which such corporation was
originally organized."
The certificate must also state whether or not the corporation
is to have perpetual existence, and, if not, the duration of its existence. It is usually good practice to provide for perpetual existence. However, in certain circumstances it may be desirable to
provide for limited existence. Suppose, for example, that a corporation is being formed for one specific purpose and the organizers
are certain that it will not operate for more than five years. If
provision is made for a five year period of existence in the certificate, then at the expiration of five years from the date of filing,
the corporation will automatically cease to exist, and it will not be
necessary to go through statutory dissolution proceedings. In our
case, since we hope for a long and prosperous future in plastic
transparent bathtubs, we provide for perpetual existence.
3.

Stock Structure

The Colorado law with respect to classes of stock, par or no
par value, voting rights, stock restrictions, preferences, and such,
are very broad and elastic. The proposed financial set-up of the
corporation should be carefully analyzed both from the standpoint
of present financing and also for the future. Also, the individual
financial needs and problems of the original stockholders should be
studied, as well as the question of control of the company. For
example, if Mr. Adams actually does not desire any present income
from the business, it might be well to provide for an issue of preferred stock or a debenture preference stock to which Mr. Adams
would subscribe. Mr. Beech and Mr. Cook could then purchase
common stock giving them the actual control of the company. However, it is assumed that Mr. Adams would rather have some control
of the company and take his chances on double taxation of any
dividends which might be declared. Therefore, there will be only
one class of stock, denominated "common" or "capitalr.
The next question to be considered is the matter of par value
or no par value of the stock. In the good old days before the present
Federal Stamp Tax on the issue and transfer of shares of stock, it
was considered good practice to organize a company with millions
of shares of no par stock, and then to sell the shares for a fraction
of a cent a share. For a hundred dollars one might become the
proud owner of a stock certificate for perhaps 10,000 shares of
stock. However, at the current Federal Stamp Tax rate of five
'COLO.

STAT. ANN.,

C.

41, § 46 (1935).
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cents a share on no par stock, it would cost the stockholder a small
fortune to transfer these 10,000 shares. Consequently, from the
transfer tax standpoint, no par stock should be used with caution.
On the other hand, the use of no par stock has certain advantages
in that it allows the corporation to sell shares from time to time
at different prices, subject only to whatever limitations are imposed by the certificate of incorporation, the by-laws, or the board
of directors, and, of course, subject to the statutory requirements
that the stock must be issued for labor done, services performed,
or money or property actually received. Par value stock must be
issued for the actual value stated on the stock certificate, while no
par stock may be issued for anything of value.
There are some Colorado corporations which provide for stock
having a par value of one mill. This gives the company the advantage of issuing thousands of shares for practically nothing, yet the
transfer tax is based on par value and not the number of shares.
Again going back to our proposed corporation, we find that
there is a question in Mr. Adams' mind as to the actual value of
Mr. Beech's plant, and he feels that it might be worth less than
$3,500. Since some question might be raised if the plant were
exchanged for par value stock, it is decided that it would be safer
to provide that the stock have no par value, because since the plant
is certainly worth something, the stock issued to Mr. Beech will
be fully paid and non-assessable.
4.

Number of Shares

Then we run into the question of the stamp tax and the number
of shares that should be authorized and issued. At the present time
all parties agree that this is going to be a small, closely-held corporation. Therefore, it will not be necessary to authorize a large
number of shares since there will be no issue to the general public.
Although the Colorado laws do not require that the certificate of
incorporation state a value for no par stock, it is often advisable
to consider a stated value for accounting purposes. Our organizers
agree that one hundred dollars per share may be a reasonable value
to set, unless the stock taxes are too high. The Federal Stamp
Tax on stock issue is eleven cents per one hundred dollars of par
value, or in the case of no par value, the tax is eleven cents per
one hundred dollars of actual value. Hence the issue tax and the
transfer tax will be approximately the same as if one hundred
dollar par value stock were provided.
Assuming the minimum authorization of 10,000 shares of no
par stock having a stated value of $100 per share, if the company
holds to this value, which of course it need not do, we have a possible capitalization of one million dollars. Therefore, our certificate of
incorporation will provide for an authorized stock of 10,000 shares
having no par value, and all one class, namely-common.
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5.

Cumulative Voting

At this time, the question of cumulative voting should be considered since the certificate must state whether or not cumulative
voting will be allowed. Assuming that Mr. Beech's plant is worth
$3,500 as he claims, he would receive thirty-five shares of stock,
Mr. Adams would receive fifty shares, and Mr. Cook would receive
thirty shares. Now, although Mr. Cook is putting in only $3,000,
he still intends to make a living, or at least he hopes to make a
living from the business, so he feels that he should be entitled at
all times to be represented on the board of directors. He cannot
expect to elect more than one director, so he will never have control
of the company, but all three organizers agree that he should have
his one representative on the board. There is an algebraic formula 4
which will calculate the number of shares required to elect one or
more directors, depending upon the number of directors to be
elected and the number of votes to be cast.
Applying the formula to our company and specifically to Mr.
Cook:
115 x I plus 1 = 293/4 or 30 votes.
No. votes required =3 plus 1
Thus with cumulative voting, Mr. Cook will be assured of representation on the board, so our certificate of incorporation will state
that cumulative voting shall be allowed in the election of directors.
6.

Fractional Shares

Going back to our formula for a minute, you will recall that
the number of votes Mr. Cook needed came out to 293/4. This brings
up the question of issuing and voting fractional shares of stock.
Nothing in the Colorado law prohibits the issue of fractional shares,
but on the other hand, nothing in the law specifically permits the
splitting of shares. Since the corporation is a creature of statute,
and has only those rights, powers, and duties which are conferred
upon it by law, many attorneys question the authority of the company to issue fractional shares. Although I know of many corporations which make a regular practice of issuing fractional shares,
I have been able to find no Colorado case in which the matter of
either the issue or the voting of fractional shares has been raised
or determined. Particularly with regard to the right to vote fractional shares, most of the reported cases have been from Pennsylvania, and in each case the fractional share was neither allowed a
fractional vote nor a whole vote. Although the Pennsylvania statute
differs from ours to some degree, there is enough similarity in the
wording to cause me to believe that, if the reasoning of the Penn4 No. votes reouired

No. shares present, times No. of directors group
wants to elect
No. directors to be elected plus one

Plus
r---

Sone.
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sylvania courts were to be followed by our courts, the voting of
fractional shares would be disallowed in Colorado.
As a final comment on stock, our statutes 5 provide that the
entire consideration received for no par stock shall be considered
capital unless the certificate of incorporation states .what part of
the consideration shall be capital. If the capital is so stated, then
any excess received for the stock may be considered earned surplus
and used for general corporate purposes and distributed as earned
surplus.
7.

Pre-Emptive Rights

By implication, stockholders of Colorado corporations have a
pre-emptive right to purchase additional shares of stock of the
corporation as they are issued.6 However, the certificate may contain provisions denying or limiting to the stockholders this preemptive right. If the stock is intended to be issued to the general
public it may be well to provide that the original stockholders do
not have any pre-emptive right to subscribe. In our company, since
at this time it is not intended to make a public offering, and also
since Mr. Cook needs protection for his cumulative voting, we will
not restrict the pre-emptive right to subscribe to additional stock
pro rata.
Under the permissive statutes of our law, 7 it is advisable to
provide in the certificate of incorporation that stockholders' and
directors' meetings may be held beyond the limits of the state and
also that it may conduct business outside of the state and have
offices without the state. It is much easier to provide for these contingencies in the original certificate, even though such powers are
never used, than to be forced to go through the statutory proceedings to amend the certificate to make provision for these powers
later.
8.

Filing

So much for the certificate of incorporation. Let's file it and
pay the filing fee of $27.50. One should not forget to take along
three additional exact copies which the Secretary of State will
certify without charge if they are presented at the time of filing
the certificate. They will cost you about $4.00 a copy thereafter.
A certified copy should be filed in the office of the County Clerk and
Recorder of every county in which the corporation owns real estate.
The by-laws present little difficulty and can be found in any
form book. I will not take time to discuss them here. Incidentally,
under our law s the stockholders are given the right to draft and
5 COLO.

STAT. ANN., C.
6COLO. STAT. ANN.,C.
'COLO. STAT. ANN., C.
8COILO. STAT. ANN., C.

41, § 12 (f)
(1935).
41, § 6 (10) (1935).
41, § 16 (8) ; j 23; § 28

41, § 15 (1935).

(1935).

DICTA
alter the by-laws unless the certificate of incorporation gives that
right to the Board of Directors, so the certificate may contain the
statement that the Board of Directors shall make the by-laws.
RESTRICTIVE AGREEMENTS

At the beginning of this discussion I mentioned restrictive
stock agreements. Such agreements are usually two-fold in their
purpose: (1) to give each of the stockholders a veto power over
the admission of a new member through a restriction on transfer
of the shares and a cross-option to purchase; and (2) to provide
a "buy and sell" agreement for valuation purposes in the event of
the death of one of the stockholders.
The agreement should be signed by all of the stockholders to
be effective. It should provide that in the event that any of the
parties to the agreement (which are all of the stockholders) desires
to sell or dispose of his stock, such party shall first offer to sell the
stock to the other parties to the agreement, at a price based upon
some formula or at an agreed price as stated in the agreement.
The offerees then shall have a certain time within which to accept
such offer and usually must purchase pro rata based upon their
present stockholding ratio. Frequently, the corporation itself is
given the right also to purchase the stock as treasury stock if to
do so would not impair its capital. If the offerees fail to purchase
the stock within the specified time, then the offeror may sell the
stock to such persons and at such price as he sees fit.
The buy and sell agreement in the event of death sets up a
reasonable basis for valuation and provides that in the event of the
death of one of the parties, the remaining parties may or shall
buy the stock from the estate of the deceased stockholder at the
agreed price within a certain length of time. Often, the purchase
requirements in the case of death are mandatory on the survivors,
for the reason that the estate of the deceased may be left holding
the stock and can find no buyer if the other stockholders fail or
refuse to purchase. This may prove disastrous to the widow of the
stockholder for she cannot eat the stock certificate nor use it for
the support and education of the children. The mandatory provision does not prevent the widow from remaining a stockholder if
she so desires and if the remaining stockholders so agree, because
the survivors can purchase the stock from her and then sell it back
to her for the same consideration. However, if purchase in the
event of death is mandatory, then the question of business life insurance should be carefully considered in order to provide sufficient
liquid assets to the survivors to enable them to purchase the stock.
The matter of business insurance should not be overlooked, for,
the death of a stockholder who is a party to a mandatory buy and
sell agreement may be financially ruinous to the surviving stockholders.
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A further ramification of the life insurance problem is the
advisability of the corporation's taking insurance on the life or
lives of the officers. For example, if Mr. Beech's know-how is
necessary to the successful operation of the I.C.U. Bathing Company, his untimely death may result in heavy loss to the company
until another expert can be found and trained to the job. If this
is so, then perhaps the company should take out insurance on
Beech's life in order partially to compensate it for the loss it will
suffer from the loss of his services.
It also might be very wise to draw up employment contracts
with the officers of our company. Certainly, we would be in trouble
if Mr. Beech decided to go to work for a rival company at a much
greater salary. Moreover, Mr. Cook may be an outstanding salesman, yet with only a $3,000 investment he might also be tempted
to leave for a salary of $15,000 per year. So, we had better tie
them to the new company for a few years by means of an employment contract, but the contract should bind them as employees of
the company with certain designated duties, and not as officers or
directors.
ORGANIZATIONAL MEETING

At this point, about all that is left to do to complete the corporate organization is to draw the minutes of the first meeting of
the incorporators and directors. Some attorneys have two meetings, the first of which is a meeting of the incorporators to approve
the certificate of incorporation, adopt by-laws, approve the form
of stock certificate and the seal, issue the stock and turn the company over to the first board of directors. The second meeting would
be that of the directors to elect officers, fix salaries, authorize bank
signatures, and such. On the other hand, since Colorado law does
not require a meeting of the incorporators separate from that of
the board of directors, many attorneys hold but one meeting.
The minutes of the first meeting should contain an approval
of the certificate of incorporation and the approval and adoption
of the by-laws. The necessary stock subscriptions should be recorded in the minutes, and if the offer to purchase stock consists
of the transfer of property to the company, there should be a finding by the board that the property offered is at least equal to the
value of the stock for which it is issued. A bill of sale, deed, assignment, or such instrument evidencing the transfer of the property
for the stock should be prepared and signed by the person putting
in the property for the stock.
The minutes should also fix the salaries of the officers, if it is
possible to do so at the first meeting. Frequently, when the directors are not able to estimate the probable earnings of the company,
as is usually the case when a new business is being set up, a provision is made for a minimum drawing account for the officers.
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At the end of the fiscal year when the profits have been determined, a bonus is then voted to the officers commensurate with
their services and with the net profit earned. Sometimes, instead
of salaries, commissions are paid based upon the net profits or the
total net or gross sales of the company. There are several methods
of setting up a flexible schedule of compensation to a figure, the
measure of which might be stated to be the reasonable market
value of such services in a similar business. If the compensation
is unreasonably high, the Bureau of Internal Revenue will question the salary as a deduction to the corporation and the amount
held to be unreasonable will be disallowed as a corporate deduction,
although the total amount paid or credited to the officer will be
taxable to him as income.
Since the company must have a bank account, the minutes
should contain the usual bank resolution authorizing the signing
of checks and making of loans. In our case, we will require the
signatures of both Beech and Cook on all checks and the signatures
of all three on loans in excess of $500.
Also, if the stockholders have entered into a restrictive stock
agreement, the minutes should contain a resolution wherein the
company recognizes the agreement and authorizes the board of
directors or the officers to accept the terms of the agreement insofar as it applies to the company. There also should be a statement typed or stamped on the face of the stock certificate calling
attention to the restriction of transfer of the certificate and stating
where the restrictive agreement may be examined by any possible
purchaser of the stock. This notice must be placed on the face of
the certificate in order to comply with the requirements of the
Uniform Stock Transfer Act which is in force in Colorado. 9
Although this actually winds up the organization of the corporation, there is another point that should be considered briefly
even though it is not germane to our specific set of facts.
VOTING TRUST

Where it is impossible to obtain unanimous agreement, yet
the controlling interests desire some assurance as to control of
management and policy, a voting trust sometimes will be used.
This is an agreement whereby one or more persons take legal title
to the stock of several stockholders and vote the shares to the
extent specified in the trust instrument. Voting powers may be
limited as to certain matters such as the election of directors, or
they may be general. A voting trust in Colorado cannot extend for
a longer period than ten years under our statutes. 10 There is seldom
any reason for setting up a voting trust in a closed corporation and,
in my opinion, it is cumbersome and should be avoided.
* COLO. STAT. ANN., C. 41,
100 (1935).
10 COLO. STAT. ANN., c. 41, § 45 (1935).
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In conclusion it should be emphasized that there is much more
to organizing a corporation than merely being a draftsman for our
clients. Ours must be the guiding hand. Our clients may know
how to run the business, but the chances are one thousand to one
that they don't know how to organize it. That's what they pay us
for.

RAISING CAPITAL FOR SMALL BUSINESS
CORPORATIONS

*

THOMAS M. BURGESS
of the El Paso County Bar

Since practical considerations dictate that this discussion be
limited to some one particular phase of the corporation's functional
problems, I have chosen to discuss the financial problems of the
small business corporation. I think that for the past several years
one of the principal functional problems of the small business corporation has been the raising of additional capital. Just how is the
corporation going to expand its business? How is it going to get
additional working capital into the organization so that it can
meet new requirements of the business? In attempting to answer
these questions, I will continue to use the hypothetical "I.C.U. Bathing Company" which Mr. Tull has created for his clients, Mr.
Adams, Mr. Beech and Mr. Cook.
The I.C.U. Bathing Company having completed its organization and started business operation, we may suppose that the bath
tubs turn out to be not only transparent but also cheap; consequently, it was possible to find a ready market for the tubs. One
difficulty developed, however; they were also transparently cheap.
Claims started coming into the company that the tubs were not
what they were represented to be. They started to crack, and they
started to peel. The peeling caused no end of trouble to the bather.
Many breach of warranty claims were presented, and I.C.U. Bathing Company was soon in financial difficulty.
After settling all the breach of warranty claims and spending
the money necessary to correct the defects and put out a tub that
would really work, our friends, Messrs. Adams, Beech and Cook,
found that the corporation was without funds. They had also
looked forward to being able to expand their business in the future
and make a fine going concern of the corporation. The immediate
need, however, was for additional funds right away to enable the
corporation to meet its pay roll.
With slight revision, these are the remarks of Mr. Burgess before the institute on
"The Small Business Corporation" at the state bar association convention in Colorado Springs on October 14, 1949, following Mr. Tull's presentation.
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In discussing this immediate problem, it developed that two of
the incorporators, Mr. Adams and Mr. Cook, could put some more
money into the corporation. The other incorporator, Mr. Beech,
could not invest any additional funds. So long as Mr. Beech could
not put any more money into the corporation, Adams and Cook
were unwilling to invest their money in return for additional common stock. They asked if they could just loan the money to the
corporation on an open note. We told them that they could do that.
It should be remembered at this point that the corporation was set
up in such a way that when Adams and Cook make their loan, the
note will have to be signed by all three of the incorporators. Ordinarily we wouldn't require that, being content with the signatures of the president and the secretary and the authority of the
board of directors.
In any event, the two stockholders, Adams and Cook, do make
the loan to the corporation in the amount of $2,500 each, and the
corporation is able to meet the current payroll. Now of course, as
officers and directors of the corporation, they do have the right
and the authority to make such a loan to their company. This helps
the corporation out of its immediate difficulty, but it does not take
care of the long range financial problems. In order to expand their
business and make any substantial amount of money out of the
operation of the concern, our clients realize that they must have
a larger plant, more machinery, and more production employees.
SALE OF COMMON STOCK

After going over the picture rather thoroughly, they believe
they need at least $350,000 of additional capital, and so the question
arises as to what means they can use to raise the $350,000. They
first consider the possibility of a sale of additional common stock.
It should be remembered that the articles of incorporation contain
no provision for waiver of pre-emptive rights of stockholders, but
this isn't too serious a situation because we only have three stockholders anyway. So we discuss the possibility of selling the additional common stock in order to raise $350,000. The stock structure
is adequate, providing the stock can be sold at $100 per share, in
which case there will be some funds left in the treasury.
If there were more stockholders, the first step that would be
necessary would be to hold a special stockholders' meeting for the
purpose of amending the articles of incorporation to do away with
the pre-emptive right of stockholders to subscribe to the unissued
stock. In this instance, however, with only the three stockholders,
they may accomplish that purpose by either one of two methods.
They may hold their special stockholders' meeting and amend the
articles of incorporation to abolish the pre-emptive right of the
stockholders; or, since there are only the three of them, they can
waive the right to subscribe to the unissued stock without any
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amendment to the articles of incorporation, and that may be done
by unanimous consent.
IT they should elect to amend the articles of incorporation, that
may be done by waiver of notice and without a call for the meeting.
This may raise a question in the minds of some attorneys, for the
statute requires the calling of a meeting of the stockholders for the
purpose of amending the articles of incorporation and only after
a thirty day notice, both published and personal. Some have taken
the position that since the statute so provides, it doesn't make any
difference if there is a one hundred per cent approval of the stockholders to the holding of a meeting, the articles can't be amended
without following the statute. I take issue with that conclusion,
and I take the position that when there is approval of all of the
stockholders to the holding of a meeting, they are the only ones
who are interested, and they can hold such meeting after waiver
of notice and amend the articles of incorporation thereat.
Having* thus amended the articles, we are ready to sell the
common stock. In all probability, however, our clients find that
when .they go out to reliable stock brokers they can't sell the stock
because they don't have sufficient assets upon which to warrant its
sale. People just aren't going to buy that additional common stock
based upon the use of the funds received for the erection of a larger
factory and the purchase of additional machinery.
PROMISSORY NOTES SECURED By TRUST DEED
Passing on to the next possibility of raising their finances, we
discuss a program for the issuance of promissory notes secured by
a deed of trust on the then existing assets and on the building which
is to be erected. In carrying out this proposal, it is possible to use
the usual form of deed of trust and the ordinary form of promissory
note. But here again if our clients are going to sell $350,000
worth of additional securities, there are some complications in
getting the public to buy those notes. We may then consider the
plan of creating notes which have some special privileges in order
to make them salable.
In the first place, the notes may be issued and the deed of trust
recorded with all of the notes payable to one individual. Then he,
in turn, as the holder of all of those notes, can renegotiate them as
they are sold to the public so that, for the purposes of the deed of
trust, there is but one holder of the notes. Instead of the holder
issuing participating notes, he can simply re-indorse, without recourse, the notes as they are sold.
Now that would be the case if a regular deed of trust to the
public trustee was used. Of course, it is possible to use a deed of
trust to a private trustee and then have all the promissory notes
payable to that private trustee who could, in turn, either endorse
those notes over in series without recourse or issue participating
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notes to the public. In either the private trustee deed of trust or
in the public trustee form, there will be the necessity of a provision
for a receiver's clause and for attorney's fees in the event of foreclosure of the deed of trust.
As a part of the whole deal there could be included a chattel
mortgage on all the furnishings and machinery of the plant as
additional security for the loan. Or if that is thought undesirable,
there might be an agreement on the part of the corporation, separate from the deed of trust itself, that all of the machinery and
equipment will be held as a part of the security for the loan and will
not be encumbered during the period in which the deed of trust is
on record.
In such an issue as this, the notes probably all will be payable
on or before a date certain. In other words, there will not be any
series of due dates on the different notes, not because that isn't
wholly proper, but because the notes would undoubtedly be less
salable if some purchasers were given a preference by having their
notes come due earlier than those of the purchasers of other notes
in the same series.
The notes will also contain a special recital that they are one
in a series of a $350,000 issue and that they are secured by a
deed of trust and by a chattel mortgage. They will provide for interest payable on certain definite dates, semi-annually or annually,
and probably they will provide for a call of the notes, either as to
part or all of them, at any time after issuance. If they are called up,
the chances are they will have a premium interest if called earlier
than the certain date after the issuance of the note.
Now, here we get into some of the possibilities of additional
provisions in a note issue. For example, the notes may themselves
embody an agreement between the corporation and the holder that
there will be a sinking fund set-up for the retiring of those chattel
notes. As an additional advantage to the purchaser, the notes also
may contain some conversion privileges, and the basis of that conversion will be set out definitely in the note. In this particular instance, there being at this time only common stock, the notes may
provide for conversion into common stock in whole or in part at a
value of one hundred dollars per share on the common stock. Of
course, the advantage of this to the purchaser is that, if the corporation prospers, when the notes are called, the holder can transfer
to the common stock and obtain permanent securities in the corporation. Some of those additional privileges may be necessary in
order to market the notes to the public.
FIRST MORTGAGE BOND ISSUE

Another method of raising capital which is quite similar to
the method just described is the first mortgage bond issue. The primary difference is that a mortgage bond issue requires a private
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trustee, and the mortgage agreement between the private trustee
and the corporation will set out more in detail the agreements
between the corporation and the holders of the note than will a
deed of trust form. Moreover, on a private trustee deed of trust
or on a mortgage, there are the additional provisions instructing
the trustee as to when he shall foreclose and as to the rights of the
holders of a percentage of the securities to demand foreclosure upon default. The sinking fund provisions may also be in a first mortgage bond issue, as well as all the other matters I have referred to
as applicable to a deed of trust securing a chattel note issue.
PREFERRED STOCK ISSUE

Another very common method of raising capital which our
clients will surely want discussed is by a preferred stock issue.
There are any number of types with various characteristics. If
our clients desire to go into a preferred stock issue, they must
amend their articles of incorporation and provide in detail for all
of the characteristics that the preferred stock will contain. The
amendment to the articles is the agreement between the holders
and the corporation as to the rights, privileges, and liabilities that
are contained in the preferred stock issue. But before determining
how to amend their articles of incorporation, they must first determine what type of preferred stock they are going to issue, the
characteristics that it is going to have, and just what the rights of
the holders are going to be.
Although it is not usual or customary, they may amend the
articles of incorporation to provide for a no-par preferred stock issue as well as a par issue. Here, again, it is no doubt advisable to
suggest to them that a par value preferred stock issue is the advisable one. The preferred stock will of necessity carry a definite
dividend right. It may also be cumulative or non-cumulative. It is
only infrequently that we ever hear of a non-cumulative preferred
stock, primarily because the public is not interested in buying preferred stock unless they know that their dividends are going to be
cumulative and that they are going to have a prior right to receive
those dividends before creditors and before the payment of any
common stock dividends.
Ordinarily, there is some provision for a sinking fund for the
retirement of preferred stock, and as a usual rule, whether it is for
preferred stock or whether it is for the notes or the mortgage
bonds, the sinking fund is provided for out of a percentage of the
net earnings. This may not seem entirely satisfactory to the holders
of the notes or the holders of the preferred stock, but at all times
we must look to the ability of the corporation to continue its future operations. If there is a set amount provided for a sinking
fund, it may take all of the earnings of the corporation for the first
two or three years, leaving nothing for operational capital. Where-

DICTA
as, if the provision is for a percentage of the net earnings, then the
sinking fund can be taken care of, and at the same time the corporation will have working capital out of the balance of the net earnings.
There is an additional feature to preferred stock that sometimes is used and that is quite advisable for salable purposes. That
is making the preferred a participating stock. Ordinarily, when
we set up a participating preferred, it is provided in substance
that after the payment of the dividends on preferred stock and
after the sinking fund requirements have been met, the preferred stock shall share in the dividends declared equally with the
common stock, share for share. In other words, it gives the preferred stock a double-barreled right in the earnings of the corporation. They first get their dividends in accordance with the preferred stock and thereafter they receive a portion of the balance
of the net earnings in accordance with the dividends declared on
the common stock. Preferred stock, of course, always implies
preferential rights in the event of dissolution, affording the preferred stockholders the right to receive not only the principal of
their preferred stock but all accumulated dividends before any distribution can be made to the common stockholders.
The preferred stock will usually contain provision for redemption in part or in whole. If it is in part, ordinarily the redemption
is called in by lot. It may also contain the provision that the corporation shall have the right to call for offers to sell the preferred stock
to the corporation and that the corporation shall buy at the lowest
figure offered. When the call it by lot, there is a premium payment
that has to be made to redeem the preferred, usually at a rate of
102% or 103% of par with accumulated dividends. There may be
some advantage to the corporation in issuing a call for offers to
sell and using the sinking fund to buy the stock which may be
offered back to the corporation at par, or perhaps less than par.
The question always arises on a preferred stock issue as to
whether or not there are going to be voting rights. There is, I
think, no common practice as to voting rights. It usually is provided that in the event of default in payment of dividends on the
preferred, the preferred stockholders shall have certain voting
rights, share for share, with the common stock, and probably
that they shall, at that time at least, be entitled to representation
on the board of directors. The articles in the first instance may
provide that, upon the preferred stock being isuued, preferred
stockholders shall have representation on the board of directors,
and, in such case as here, it probably would be necessary to amend
the articles of incorporation to increase the directorate so that the
preferred stockholders would have representation.
Very frequently, also, it is either advisable or necessary to
provide for a limitation of salaries of the corporate officers so as
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to protect the earnings for the benefit of the preferred stockholders. That limitation as to salaries may be handled in either one
of two ways. The by-laws may be amended so as to limit the
salaries to those paid in any one particular year that may be chosen,
or there may be an agreement entered into between the corporation
and the officers that they will not draw in excess of a certain limited
salary so long as the preferred stock is outstanding.
There is one additional matter in connection with the preferred stock I think it advisable to discuss. A single series of preferred stock may be issued, or the preferred stock may be issued
in series A, B, and C, according to the amounts of stock which it is
desired to have outstanding at any particular time. If a serial preferred stock is desired, there is one set of additional steps to be
taken in order to comply with the amendment adopted by the 1949
session of the legislature. That session amended the entire article
relating to stock issues. At the end of the amendment they tagged
on an additional provision which, in substance, provides that in
the event that preferred stock is issued in a series, before the issue
is sold to the public there shall be filed, with the Clerk and Recorder
of the county and with the Secretary of State, a statement, acknowledged by the president or vice-president and secretary or
assistant secretary, setting forth all of the various rights and
privileges of the preferred stockholder. That has not been a requirement in the past but should now be borne in mind in connection with preferred stock issues.
SALE OF DEBENTURES

We next discuss the possibility of issuing debentures. That,
of course, is a very nice title. It sounds very dignified when one
starts talking about debenture issues which, are probably salable
largely because of their title. They can be called six per cent ten
year participating debentures, and the public will be quite enthusiastic about them.
As a matter of fact, the debenture is very similar in character
to the bond. It is not secured by a deed of trust or mortgage. A
debenture is a wholly unsecured obligation except insofar as the
agreement between the corporation and the trustee may create
some security, but there will be nothing of record to show that
there is any security behind those debentures. There must, of
course, be a trustee agreement between the corporation and the
trustee acting under the debenture issue, and that agreement will
contain all of the terms and covenants of the issue.
Debentures are usually payable at the end of a certain period
of time, such as ten or fifteen years, and they carry a certain rate
of interest payable either semi-annually or annually. They may be
called prior to maturity, and usually if they are so called, it is at
a premium.
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Here again, the corporation may include in its agrcement with
the trustee the provision for inviting offers to sell to the corporation and using the sinking fund for that purpose in preference to
paying the premium on the retirement of the debentures in advance.
They are ordinarily registered through the trustee, and the trust
agreement will contain the protective covenants for the benefit of
the holders. We will probably have a limitation of salaries. We
will have a limitation as to the payment of dividends on the common and preferred if the preferred is a participating stock. In addition to the sinking fund, we will probably have an agreement with
the trustee that none of the assets of the corporation will be pledged
or sold so long as the debentures are outstanding, but that in event
of such a sale, the entire proceeds will be applied to the reduction
of the indebtedness.
As in the case of a bond issue, the indenture will provide for
the duties of the trustee in the case of foreclosure or define the
rights of the holders of the debentures to demand foreclosure in
the event the trustee does not act. There may be a receivership
clause also included in the debenture agreement. As to this particular clause, there is undoubtedly some diversity of opinion. It
has been said that a receivership clause is of no value in a trustee
agreement for debentures because there is no security behind it,
and that it would be invalid to place a receivership clause in such
a document. I cannot agree with that conclusion for I believe that
the corporation, in making its deal with the trustee, can agree to
the receivership clause if it wants to, and that such agreement becomes a part of the contract and is fully binding.
There may be any lesser or greater number of covenants in
the debenture issue than those which have been mentioned so far,
depending upon what seems to be the requirements of the public
in buying any particular type of security.
MARKETING SECURITIES

In any event, having covered the various means of obtaining
additional money for the corporation, I want at this time to put in
a plug for security dealers. It is always well to bear in mind that
whatever type of security is discussed with a client and whatever
type he finally decides he would like to use, before determining the
course to be followed, it is advisable to consult a reliable security
dealer and find out just what the public is interested in buying. If
possible, obtain an underwriting agreement with that security
dealer so that when the articles of incorporation are amended and
the securities are ready to be sold, the security dealer will offer it
to the public.
It is always well to bear in mind, and I find that sometimes we
fail to do this, that the Securities and Exchange Commission is very
much interested- in what you are doing. The State Securities Coin-
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mission office is also considerably interested in what you are doing.
It would take much more space to discuss the various requirements
of the Securities and Exchange Act and the State Securities or Blue
Sky Act. But to emphasize the necessity of getting in touch with
the SEC and the State Security Commissioner, we may consider
these situations. Suppose our issue is over $300,000, as it was in
our hypothetical case, and we are going to make a general offer to
the public by means of the mails or the radio or general newspaper
advertising. That issue must be registered with the Securities and
Exchange Commission.
If, on the other hand, our sales are all within the state, we are
not going to use the mails, and we are going to do no advertising
whatever, then we are not required to register. If the stock sale is
under $300,000 and we are going to offer it to the public with
advertising and radio, we don't have to register it, but we do have
to file a letter of notification with the SEC's Denver office. That
letter of notification is on a form provided by the SEC and is fairly
simple to make out. If the securities are other than stocks and there
is no offering outside the state and no use of the mails or advertising by radio, we need not file any letter of notification.
There are many refinements to these various regulations. I am
not purporting to tell you that what I have now said covers them.
The important thing to remember is that in starting on any type
of finance structure and new issue, it is well to be cognizant of the
SEC regulations.
So far as the State Security Commission is concerned, the
size of the offering is immaterial. If the security is to be offered
to fifty or more persons, the prospectus must be filed under the Blue
Sky Law and approved by the State Securities Commissioner. There
are other provisions as to waiting periods under the SEC and the
State Securities Act and the filing of material, particularly with the
SEC, on any advertising you are going to do.
That, in general, covers the picture of what securities can be
used, how they can be set up, and the filings with the SEC and the
State Securities Commission.

MEDICS BEGIN THIRD RADIO SERIAL
"Dr. Tim, Detective" is the title of the Colorado State Medical
Society's new 13-week radio series. The program, a 15-minute
weekly feature similar to the bar association's "You and the Law"
series, got under way on KVOD, Denver, and 11 other stations during the last week of February. The KVOD broadcast time is 8:30
every Wednesday evening.
This is the third year that the medical society has had such
a program. The bar association hopes to get its second edition of
"You and the Law" on the air waves by April or May.
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CURRENT DEVELOPMENTS IN TAXATION
BY ALBERT J. GOULD AND KENNETH L. SMITH
of the Denver Bar

Reliance on Qualified Experts
The Second Circuit (Haywood, etc. C. A. 2, 1/4/50) has held
that a corporation is not liable for the negligence penalty for failure to file a personal holding company return when the officer of
the corporation turned over all of the files to a qualified CPA who
the court found was competent to advise on tax matters. In this
respect the Court of Appeals reversed the Tax Court. It held that
where a corporate taxpayer selects a competent accountant who
is proved to be an expert, requests him to prepare proper tax returns and furnishes him with all necessary information, the taxpayer has done all that ordinary business care and prudence can
reasonably demand. However, in Genesee Valley Gas Co. (C.A., 11
1/30/50), the taxpayer who prepared its own return in good
faith, believing that it was not a personal holding company, was
properly assessed a personal holding company penalty, the court
ruling that there was no reasonable cause to excuse the company's
failure to file.
REMARKS: The two requirements necessary are that there
must be a showing of the expert's competency and qualifications
and that the taxpayer must furnish to the expert all of the necessary information.
Proposed New Tax Law
In the administration's tax program it has been proposed that
in consideration for the reduction of certain excise taxes, certain
other increases in taxes should be enacted and certain tax loopholes closed. It has been proposed to increase certain corporate
taxes for corporations with higher incomes, to combine estate and
gift taxes with the effect of increasing the tax, to tax certain insurance proceeds payable in installments, to make certain revisions
of capital gain taxes, to deny capital gain treatment to stockholders
in liquidation where the type of corporation was intended to have
a short life (similar to the Hollywood type corporation), to place
certain taxes on charitable corporations, to revamp the percentage
depletion on oil and gas operations, and to change the law regarding
foreign income.
REMARKS: The proposed act when submitted should be
studied for future business operations.
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CORPORATE DIVIDEND LIMITATIONS
JEROME J. KESSELMAN, C.P.A.*

In very few areas is the mutuality of accounting and law so
obvious as in the field of corporate surplus and corporate dividends.
Graham and Katz have very clearly recognized this when they
state :'
As in the case of partnerships, the peculiar accounting problems arising in connection with corporations are those relating to
the proprietorship or net worth accounts; that is, to the handling of
corporate stock, profits and dividends. And here, even more than
with partnership problems, an acquaintance with accounting practice facilitates the understanding, if not the solution, of many legal
problems.

In order to appreciate more fully the problems involved, one
must understand the purposes served by dividend restrictions. The
objectives of both the statutes and of accounting procedures are
identical. Fundamentally, these objectives are of three types: (1)
the creditors must be protected; (2) the investment of the stockholders must be safeguarded; (3) future creditors and future
stockholders must not be misled as to the prosperity of the business.
With the development of the corporate form of organization
and the resulting limitation on the personal liability of the owners,
it became evident that creditors could look only to the assets of the
corporation for the satisfaction of their debts. To induce creditors
to lend money to such an enterprise and to protect them from losses
resulting from intentional managerial policies, it became necessary
to provide a safeguard. Such protection could only be provided by
an assurance that the corporation would maintain a minimum degree of financial responsibility. To accomplish this objective was
the intent underlying most, if not all, of the statutory restrictions
on dividends. These limitations were imposed to make certain that
management would retain in the business a given margin of assets
over and above that required to meet the creditor claims. Put more
simply, the purpose of the statutes is to assure the retention of
assets beyond the bare solvency margin. It is interesting to note
that this is the identical purpose behind many of the accounting
procedures followed in preparing corporate financial statements.
Following the Industrial Revolution in America, with the resultant mass production of manufactured goods, the necessity
arose for huge accumulations of capital in order to produce more
economically. As a result, money had to be raised from a large and
geographically dispersed group of investors. This caused a definite
trend toward the separation of ownership and management. Too,
* Associate Professor of Accounting, College of Business Administration, University
of Denver. Mr. Kesselman is also instructor df the new course in Legal Accounting, as
well as a student, in the College of Law.
, Graham and Katz, ACCOUNTING IN LAW PRACTICH 130 (1938).
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as stocks were freely bought and sold and national security exchanges were developed to facilitate such trading in securities, this
cleavage between owners and managers became even more distinct.
It became apparent quite early that this separation of interests,
often in conflict with each other, made it essential that stockholders
be protected from unscrupulous managers. In addition, it was also
obvious that in corporations where there was more than one class
of stock issued, the different classes of stockholders required protection from each other. This need, too, underlies many of the
statutory limitations on dividend distributions. Again, it should be
noted that accountants have this objective in mind also when financial statements are being prepared.
Finally, a third principle can be found underlying most of the
dividend statutes. If dividends could be indiscriminately distributed
from any portion of net worth, regardless of source, a picture of
false prosperity could be painted to delude prospective investors
and creditors. True, a cash or a property dividend diminishes the
assets of a business. However, it also indicates the profitableness
of a business and its future capability to continue earning a profit.
Obviously, unless these dividends being distributed are actually being distributed from accumulated past earnings, the investor and
the creditor are being utterly misled as to the value of the stock,
the profitableness of the operations, and the risks involved.
STATUTORY RESTRICTIONS

After this brief background of the underlying reasons for restrictions on dividend policy, it is interesting to note, in general,
how the various statutes have attempted to accomplish these objectives.
Statutory restrictions are generally of four types: (1) no
dividend can be paid while the corporation is insolvent or which
will render it insolvent; (2) no dividend can be paid which will
diminish or encroach upon the legal stated capital. In general,
legal stated capital is the par or the stated value of the shares of
stock isued; (3) no dividend can be paid except from accumulated past profits of the corporation less prior distributions and
prior operating losses; and (4) a dividend may be paid from current earnings or profits of a specified accounting period despite
the presence of an impairment of stated capital.
In Colorado, the General Corporation Act combines the first
and the second of the above limitations. The relevant statutory
section provides :2
If the directors . . . shall declare . . . any dividend when such
corporation is insolvent, or . . . which would render it insolvent or
would diminish the amount of its capital stock, all directors . . .
shall be . . . liable . . .
COLO. STAT. ANN. c. 41, § 34 (1936).
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The interpretation of this wording raises many questions.
First, how is the word, insolvent, used? Insolvency has two distinct meanings. The commercial meaning, that of business men
generally, is the inability of a firm to meet its debts as they fall due.
In bankruptcy, insolvency means that the creditor equities exceed
the value of the assets. Although it has not been determined in
the courts of this state, in all probability, the latter meaning is intended. One eminent author -1 has referred to this conflict in the
following language:
It is frequently not clear in dividend statutes which of the two
possible meanings of insolvency should be taken. It has been suggested that presumably the bankruptcy test is ordinarily intended,

but this is very questionable, as it seems superfluous when combined with a capital impairment test.
Assuming, however, that the bankruptcy definition was intended, a second question may be raised. In view of the provision,
"which would diminish the amount of its capital stock", the first
two clauses dealing with insolvency become redundant, or at best,
of questionable significance. Obviously, a distribution impairing
the capital stock would be illegal. Yet, the capital stock would have
to be completely dissipated before an insolvency could result,
whereby the assets would be less than the liabilities.
On the other hand, if the meaning of insolvency in the statute
is the commercial meaning (namely, that debts cannot be paid as
they fall due), questions then arise as to the amount and nature of
the assets available, their liquidity, the capacity of the corporation
to make profits, the due dates of the obligations, the ability to borrow money and the ability to raise additional capital by sale of
stock. The answers to these problems are difficult, if not impossible.
CORPORATE SURPLUS

In view of the limitation in the Colorado statute on the impairment of capital stock, the next question is: "What then is
available for distribution as a dividend ?" At first blush, the answer
appears to be obvious. Surplus can be distributed at the discretion
of the board of directors. Does this mean all types of surplus,
whether earned or not? Does it mean any surplus regardless of its
source? In any effort to come to some conclusion relative to these
two questions, a brief analysis of surplus becomes essential.
Surplus is defined as the excess of net assets over the total of
liabilities and stated capital. Another definition might designate
as surplus that part of net worth which exceeds the legal capital.
Basically, there are five types of surplus, each one being determined
by its original source.
Paid-insurplus arises upon the issuance or contraction of capital stock. The excess contributed by a stockholder over par value
or stated value (in the case of no par stock) is paid-in surplus.
I Ballantine,

CORPORATIONS 579 (1946).
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Dated surplus, often called reorganization surplus, occurs as a
result of a reorganization or a quasi-reorganization. This type of
surplus is nothing more than a reclassification of a portion of the
original legal capital into a so-called surplus category. Even though
such a reorganization must be approved by all interested parties
and is legally sanctioned, it should be clearly understood-that nothing of value has come into the corporation that was not there all the
time. All that occurs is that certain items are reshuffled and the
titles of portions of these items are then changed.
Donated surplus results from the receipt of assets by way of
gift. The effect of a donation is an increase in assets without a
corresponding increase in liabilities. As a result, the net worth
has increased. However, it should be clear that this surplus, like
the others already discussed, was not earned through successful
operations of the business.
Revaluation surplus is created as a result of the appreciation
of assets above their recorded book value of cost. Such surplus
clearly represents an unearned increment in present values of existing assets; therefore, it might best be described as an unearned,
unrealized "paper" profit.
Earned surplus is synonymous with the accumulated net profits
of past operations. The balance of earned surplus represents the
net profits retained in the business. This surplus is the only one
of the five which results from successful and profitable operations
of the business.
Since the Colorado statute simply states that dividends may
be legally distributed provided such distribution does not impair
capital stock, the conclusion might well be drawn that all types of
surplus can therefore be distributed as a dividend to all classes of
stock. Certainly this is clear in respect to paid-in surplus. The
statute unequivocally provides that paid-in surplus may be distributed as earned surplus. 4 In view of this provision in the statute,
it might be wise to analyze the effects and the implications of such
a situation.
Paid-In Surplus
If paid-in surplus is distributed as dividends, an immediate
question is raised as to its taxable status. It should be clear that
this surplus was not earned by the corporation. It was contributed
to the company as a part of the consideration for which the investors received shares of stock. Therefore, it never was taxable
as income to the corporation. If it, in turn, is distributed as a dividend, can it become income, and therefore taxable, to the recipient?
The solution to this question depends on a number of things. If the
stock which gave rise to this premium in the first place was all
sold at the same price at issuance, and if this dividend from paid-in
4 COLO. STAT. ANN., C. 41. § 12,(f)

(1936).
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surplus is being paid back to the class of stockholders who originally contributed it, the only answer is that the recipient does not
receive income. It merely amounts to a return of capital and the
distribution is, in effect, a partial liquidating distribution. If this
dividend is paid to stockholders of a class other than the one
which paid it in, the answer is not so clear. Even though the distribution is not from accumulated past profits, there is little doubt
that the stockholders who receive it are getting a return on their
investment which is not a return to them of any part of the investment itself. On the one hand, then, it would appear that such
a dividend may become income to the recipient. It would seem
that the above reasoning, though possible, is incorrect. A dividend
from paid-in surplus is clearly a return of invested capital whether
paid to the class which originally invested it or whether paid to
any other class. As it is not a distribution of earnings, it cannot
give rise to income, nor should it become taxable as such.
The indiscriminate distribution of this unearned type surplus
contributes to two evils. First, the protection afforded creditors
and the protection available to stockholders of preferential issues
is thinned down and may completely disappear. Second, the recurrence of such distributions creates a deceptive picture of the
prosperity of the company. Such dividends are misleading to owners and investors since they are so frequently misunderstood. Besides, management could hide completely its own inability to make
profits by making such distributions as if they were coming from
earnings.
If used at all, such distributions should be restricted to preferred shares, and paid-in surplus should not be distributed, even
to this class of stock, unless all the earned surplus has disappeared
through previous distributions or through the absorption of operating losses. In many statutes, this type of restriction has been
made clear. For example, the Business Corporation Act of Illinois
states, "Dividends may be paid out of paid-in surplus or surplus
arising from the surrender to the corporation of any of its shares
only upon shares having a preferential right to receive dividends
Dated Surplus
In the case of distributions of surplus arising from a reorganization, or a quasi-reorganization, the implications are even more
clear than in the situation just discussed. There is no doubt that
a dividend from such dated surplus is nothing more than a return
of capital. As a result, it is not income, nor should it be taxed
as income. The unwise and indiscriminate dissipation of this type
of surplus would clearly thin down the security of all creditors, as
aILL.

. V. STAT., C. 32, § 157.41 (b)

(1949).
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well as of all classes of stockholders. Even though some authors
feel that this surplus should be distributable to preferred stockholders when all the earned surplus has been depleted, this is
erroneous. Surplus of this sort is nothing more than a part of the
original legal capital which has been lopped off the capital stock
account and called by another name. Such surplus should be dated
and should be retained in the corporation as long as it remains in
business. Only upon complete liquidation should this portion of
net worth be distributed.
Donated Surplus
The availability of donated surplus is certainly much clearer
than either of the two discussed previously. Very little reference
can be found on this type of surplus either in the statutes, in cases
or in textbooks. This is probably true because it is found less frequently on corporate records than many of the other types, but it
is none the less a real type of surplus. Since it arises from the receipt of a gift, there is no possible way to infer that it has any of
the distinguishing earmarks of income. As a result, when it is distributed, it is questionable as to whether it should become income
to the recipient. Even though unearned, such surpluses should be
freely distributable to all classes of stockholders, provided they
are informed of the source from which their dividend was distributed. This is so because neither the creditors nor the stockholders should feel that this portion of net worth was created for
their protection. Certainly, they had no inherent right to expect
it in the first place; nor should they, then, expect it to be retained
intact once received. The only limitation on such distributions of
donated surplus should be that this source will be used only when
earned surplus has been completely exhausted.
Revaluation Surplus
Probably the most controversial question of all arises in respect to the use of revaluation surplus as a dividend. It should be
recalled that this surplus represents a "paper" profit, which has
neither been earned through operations nor realized through a sale
or any other type of transaction. Principally, it arises because
property which the corporation has acquired and still retains has
become more valuable. If such an asset is later sold and the profit
is actually realized, then there is no further question that the excess
received over cost is a profit and is, therefore, distributable as a
dividend.
The difficulty arises in the more common case in which the
asset is not sold but is kept and used in the business for the purpose
for which it was originally purchased. In such a case, the fair
market value of the asset is greater than its recorded value in a
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going concern. Assuming, further, that this appreciation is recorded on the books, then a revaluation surplus is created.
According to the wording of the Colorado statute, it could
probably be argued that such surplus becomes available for distribution to stockholders. The only question that should be asked is
whether it should be distributed, even though it may be legal to do
so under the statute. From a strict accountant's viewpoint, the
answer is an emphatic "no", except under very limited conditions.
Since such an appreciation arises primarily from the fluctuation of the purchasing power of the dollar, the surplus represents
an unrealized and unearned paper profit. If such a distribution
occurs and the trend of price levels subsequently starts downward
to a point where the market value of the property is no greater
than its original recorded value, there has resulted a clear impairment of invested capital. Furthermore, such a distribution, if
permitted, raises the question of the status of such a dividend in
the hands of the recipient. Is it income to the stockholder or is it
a return of capital? From the accountants' viewpoint, it is clearly
a return of capital. Consequently, such a dividend is misleading
to owners and diminishes the protection of both the creditors and
the stockholders.
It is interesting to note that three approaches have been taken
by various statutes and courts in view of the problem indicated.
Many states, including Colorado, make no mention of revaluation
surpluses in the statutes, and no court decisions have been handed
down clarifying the situation. It would thus seem that this type
of surplus might be available for distribution, even though it is
unearned. A second group of states have expressly incorporated in
their statutes a clear cut limitation on the distribution of such a
surplus. An example is the provision in the Illinois statute that:6
No dividend.., shall be declared or paid out of surplus arising

from unrealized appreciation in value, or revaluation of assets.
A third approach is illustrated in a decision of the New York Court
of Appeals wherein revaluation surplus is expressly permitted to
be distributed as a dividend. The court stated its views in these
words :7
In summary, I think that it cannot be said that there is a single
case in this State which actually decides that unrealized appreciation
cannot be taken into consideration, or, stated in different words, that
cost and not value must be used in determining whether or not there
exists a surplus out of which dividends can be paid.

Earned Surplus
The fifth type of surplus, earned surplus, is the last one requiring analysis. Clearly, both in law and in accounting, this
surplus represents accumulated net profits of prior years and is

GILL. REV.

STAT., C. 32, § 157.41 (c) (1949).
Randall v. Bailey, 43 N.E. (2d) 43 (1942).
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available for distribution to all classes of stockholders without
reservation. However, even in this apparently obvious situation,
there have been two general approaches taken. All of the states
permit the uninhibited distribution of earned surplus where there
has been a retention of accumulated earnings from prior periods.
Most of the statutes, however, do not permit a distribution of net
profits of a given period if there is present an accumulated deficit
of prior years, unless the profits of the given period are sufficient
to eliminate the deficit. And even then, only the excess after the
restitution of capital has occurred is distributable.
On the other hand, there are a few states 8 which have expressly permitted the distribution of a dividend from prior years'
earnings, despite the presence of a deficit with its resultant impairment of capital. For example, the General Corporation Law of
California states :9
A stock corporation may declare dividends payable in cash or
in property only as specified in one of the following subdivisions:
(b) Out of net profits earned during the preceding accounting
period, which shall not be less than six months nor more than one
year in duration. The corporation may declare dividends out of such
net profits despite the fact that the net assets of the corporation
amount to less than the stated capital . . .
SUMMARY

In an effort to summarize the accounting viewpoint, as a result
of these divergent legal interpretations, it can be said that: (1)
earned surplus should be distributable to all classes of stockholders
without any limitation except managerial judgment as to its advisability; and (2) all other surpluses should not be distributable
except under very restricted conditions and then only to a preferential class with full disclosure of its source.
That the above conclusions should also be generally accepted
by lawyers is indicated by the following excerpts from the report of
the Corporation Law Committee of the American Bar Association
in its Model for State Business Corporation Acts (1946)
Section 41. Dividends
The board of directors of a corporation may declare and the
corporation may pay dividends on its outstanding shares . . . subject to the following provisions:
(a)
No dividend shall be declared or paid at a time when the
corporation is insolvent or its net assets are less than its shared
capital, or when payment thereof would render the corporation insolvent or reduce its net assets below its stated capital.
(b)
Dividends may be paid out of capital surplus or surplus
arising from the surrender to the corporation of any of its shares
only upon shares having a preferential right to receive dividends,
provided that the source of such dividends shall be disclosed to the
shareholders receiving such dividends concurrently with payment
thereof . . .
S California, Delaware, Georgia, Kansas, Minnesota, Montana, Nebraska and Oklahoma.
9 CALXI. CORP. CODE AN., c. 3, § 1500 (1947).
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REPLACEMENT VOLUMES 4A AND 4B
HUBERT D. HENRY
Chairman of the Committee on Statutes and Publications, Colorado Bar Association

So much interest has been manifested by the members of the
bar in the publication of replacement volumes 4A and 4B to the
1935 Colorado Statutes Annotated that it was felt desirable at this
time to make a statement relating to them. The 1935 Colorado
Statutes Annotated was published pursuant to Chapter 91, Session
Laws of Colorado 1935. Under this law a statutory commission
was appointed which let the contract for the publication of the
1935 Colorado Statutes Annotated to the Bradford-Robinson Printing Company of Denver.
This contract was the subject of litigation in the Denver
District Court in Case No. A13661, Courtright v. Legislative Statutory Commission. A demurrer to the complaint was sustained,
and this was affirmed by the Supreme Court in 100 Colo. 82. In
the files of this case are found the specifications for the contract,
but I have not yet seen the contract itself. The specifications called
for the publication of annual supplements for ten years at the
price of $10 per year. Members of the bar will recall that annual
supplements were so published for this period, and that shortly
after the expiration of the ten year period, the price of the supplements went up to $12.50. Members of the bar will also recall that
there was no 1948 cumulative supplement published, the last complete cumulative supplement being published in 1947. This was
highly desirable because the cumulative supplement published in
non-legislative years had nothing but additional annotations, and
these were not worth the expense of the supplements.
Early in 1949, Bradford-Robinson announced publication of
replacement volumes 4A and 4B, and in December of 1949 these
volumes were distributed. At that time it was also announced that
there would be no cumulative supplement for the year 1949 for
volume 4, as this material was incorporated in the replacement
volumes. The cumulative supplement for four volumes was $12.50,
whereas in previous years it had been $12.50 for five volumes, and
the replacement volumes 4A and 4B were listed at $55.
It seems evident, and I understand that the printing company
has taken the position, that volumes 4A and 4B were private publications published by them on their own without specific governmental authorization. This position is confirmed by the action of
the Supreme Court which has an agreement with other states to
supply, on an exchange basis, copies of the official published laws
of this state. The Supreme Court has refused to furnish replacement volumes 4A and 4B on the grounds that they are not official
publications and not covered by the agreement.
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There are several problems facing the members of the bar in
connection with these volumes. The first is an economic problem.
In order to get the 1949 supplements to volume 4, it is necessary
to purchase replacement volumes 4A and 4B, because there is no
pamphlet supplement to volume 4 printed. This makes the cost of
bringing the statutes up-to-date $67.50, plus tax, for each set of
statutes. It has been suggested that the bar association print in
some handy form the 1949 statutory material which would ordinarily be contained in the supplement to volume 4, but which is not
contained in the 1949 cumulative supplement. The attorney could
thus, by the use of this pamphlet, and by retaining his fourth volume of the 1947 cumulative supplement, have an up-to-date set of
the statutes by the purchase of the 1949 cumulative supplements
only.
ERRORS IN NEW VOLUMES

The next problem is that of the errors in volumes 4A and 4B.
The advertisement says, "These replacement volumes contain all of
the annotations and laws now in the present volume 4 which have
not been repealed." The fly leaf of the volume says, "Containing
all the laws of Colorado of a general and permanent nature." As
a matter of fact, some provisions contained in volume 4 which
have not subsequently been repealed are not contained in the replacement volumes. An example of this is Section 3, Chapter 137.
Other errors of typography have been found. The attorney is,
therefore, faced with the question of the value of volumes 4A and
4B in view of these errors and in view of the fact that the old
volume 4 will have to be retained on the shelf anyway to provide
him with a complete text of all the statutory materials in these
chapters.
The matter of referring to volumes 4A and 4B in official citations, either in subsequent legislation or in court briefs, should
also be considered. Usually official citations are made to an official
publication. What would be the effect of a subsequently passed
statute amending an existing law by referring to the numbering
in the unofficial volumes 4A and 4B? Cannot objections properly
be made to citations of these volumes in court briefs?
The next question is one of legality. This arises from a reading
of Section 13, Chapter 214, 1937 Session Laws of Colorado which
provides: "The right to print, publish, and sell such laws (of this
state) shall always remain with the state, and in case any such
laws shall be printed, published, sold or given away by any person,
except by authority of the state, such book so printed, published,
sold or given away may be seized by the state as its propeity, and
the person so printing, publishing, selling or giving away the same
shall forfeit to the state the sum of One Hundred Dollars ($100.00)
for each and every book, volume and pamphlet so printed, to be
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recovered by an action in the nature of an action in the name of
the state, and the state purchasing agent shall take necessary steps
to secure and shall secure copyrights for and on behalf of the
State of Colorado for the printing and publishing of all statutes
of the state."
The question naturally arises whether or not the publication
of volumes 4A and 4B is a violation of this section of the statutes.
If attorneys lay out $55 of their good money for these volumes,
are they subject to confiscation by the state pursuant to this
statute?
THE COPYRIGHT QUESTION

The next question is whether or not there has been any violation of copyright, as the Session Laws are supposedly copyrighted
in the name of the State of Colorado. This, of course, also brings
up the question of the value of Bradford-Robinson's copyright to
the 1935 Colorado Statutes Annotated. Does the copyright extend
only to the annotations, or does it also extend to arrangement and
numbering? The question has also arisen as to why BradfordRobinson could copyright a work authorized by the state government and without the aid of which it could never have been completed. A further question arises as to whether or not the copyright might be considered held by Bradford-Robinson in trust for
the State of Colorado.
There has been much agitation in recent years for a complete
recodification of the statutes. Several such ideas have been proposed and one bill was presented to the last general assembly. Even
though the bill did not pass at that time, it is safe to assume that
the Colorado Bar Association will request consideration of a similar bill at the next session of the general assembly. If the recodification of the statutes is imminent, lawyers hesitate to invest
such a large amount of money in volumes which would soon be
out of date. It is entirely possible, of course, that because of this
economic factor the publication of the replacement volumes might
have the effect of diminishing the hue and cry for a new codification.
All of these facts were reported to the Board of Governors at
its mid-winter meeting on January 7, 1950. The board asked that
the Committee on Statutes and Publications refer this information
to the appropriate state officials for such action as they might wish
to take. Accordingly, as chairman of that committee, I consulted
with members of the Supreme Court, the State Auditor and the
Deputy Attorney General, and found that all of these persons
were well-aware of the situation as set forth about. The auditor is
studying the matter to determine whether or not state funds are
being illegally expended to purchase replacement volumes for the
state. We understand that the Attorney General also has the
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matter under consideration. However, no official action to date
has been taken to accommodate the needs of attorneys.
We suggest that all errors in the replacement volumes coming
to the attention of members of the bar be reported to the secretary
of the association. We also suggest that any members of the bar
having ideas as to what position or action the Colorado Bar Association should take in this matter forward their comments to
the secretary for consideration by the committee involved or by
the Board of Governors.

CONFERENCE ON LEGAL EDUCATION
Preceding its annual Law Day exercises this year, the School
of Law of the University of Colorado is playing host to a conference on "Legal Education and Admission to the Bar". Legal educators of nation-wide reputation, led by Dean Wesley A. Sturges of
Yale, will participate in the two day session, April 27 and 28, the
results of which will be reported to the Law Day convocation on
Saturday morning, April 29.
The conference, to which all members of the bar are invited,
will be seeking answers to such questions as "What is the proper
preparation for the legal profession?" "What should be the minimum requirements for admission to the bar?" "How should the
law school curriculum be constructed to meet the requirements of
active practice, of society, and of bar examinations?" "What methods should be used to determine the applicant's educational fitness
for admission ?" and "What examination techniques best test legal
capabilities ?"

The April DICTA will carry a complete schedule of the conference which is being arranged by the faculty of the School of Law
with the cooperation of the Boulder and Colorado bar associations.

THE BOOK TRADER'S CORNER
Charles S. Thomas of Paonia is in search of all of the Colorado
Court of Appeals volumes and volumes 77, 81-85, and 117-119 of
the Colorado reports.
Stanley Maus, 720 Patterson Bldg., Denver (AC-5848) has
available the following books and materials which he is desirous
of disposing of in one lump sale: Vols. 1-78 of the Colorado reports,
Vol. 11 Court of Appeals, Vols. 1-20 C.J., a complete set of Cyc, 5
vols. of Fed. Stat. Ann., a Webster International Dictionary, and
miscellaneous treatises, in addition to a 3-shelf bookcase and a
rotating bookstand.
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WHO MAY PREPARE A TAX REPORT
IN COLORADO?
LAWRENCE A. LONG
Chairman, Unauthorized Practice Committee, Colorado Bar Association

One of the recent opinions of Attorney General John W.
Metzger of particular interest to the legal profession, is that of
January 4, 1950, addressed to Myron C. McGinley, Auditor of the
State of Colorado, in answer to inquiries captioned "Local Governmental Audits by Improper Practitioners". Mr. McGinley inquired
substantially as follows:
1. Is an audit of local governmental units by one not a C.P.A.
or registered accountant, a violation of our statutes?
The answer was in the affirmative.
2. If the answer to question one was in the affirmative, is it
proper to report the violation to the local District Attorney?
The answer was also in the affirmative.
The third question, which pertains more particularly to the
legal profession should be quoted in its entirety and is:
In the light of Chapter 76, Session Laws of 1937, and the 1938
opinion of your office thereon, and in the absence of express statutory provisions, may financial reports prepared for and filed with
governmental agencies be prepared and compiled by or with the
assistance of any persons other than one of the following: Namely,
(1) the person upon whom the law imposes the duty to report, or
(2) a registered or certified public accountant, or (3) an attorney
at law?

In answer to this question the Attorney General reverses the
opinion of a prior Attorney General rendered on January 21, 1938,
wherein that Attorney General stated: " - - - any person may prepare income tax returns for others so long as he does not prepare
any balance sheets or profit and loss statements - - -". (Opinion
of Attorney General, 1937-1938, No. 338)
Mr. Metzger has the following to say in his opinion reversing
the previous ruling:
This ruling prompts you to ask whether, pursuant to the provisions of Chapter 76, supra, or otherwise, financial reports prepared
for and filed with governmental agencies may be prepared and
compiled by or with the assistance of any persons other than one of
the following: namely, (1) the person upon whom the law imposes
the duty to report, or (2) a registered or certified public accountant,
or (3) an attorney at law.
I concur in your conclusion that pursuant to Section 7 (D)
supra, only registered and certified public accountants may prepare
or certify for clients reports of audits, balance sheets and other
financial accounting and related schedules, exhibits, statements or
reports which are to be filed with any governmental agency. Section
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7 (E) supra, contains a further limitation with respect to rendering
professional assistance to clients for compensation, in general or as
an incident to such work, in any or all matters relating to accounting procedure, and the recording, presentation and certification of
financial facts.
Section 7 (J) supra, however, exempts "from the provisions of
Chapter 76, supra, * * * an attorney who, in connection with his professional duties, prepares or certifies reports to be filed with a court
of law, board or other governmental agency, or to be used for any
public purpose, when said reports contain no balance sheet or profit
and loss statement."
Since the exemption contained in Section 7 (J) applies only to
attorneys at law, it appears that the Attorney General's opinion of
January 21, 1938, was too broad in ruling that "any person may prepare income tax returns for others so long as he does not prepare
any balance sheet or profit and loss statements." Such a ruling permits serious encroachments upon spheres of activity reserved by
law to registered and certified public accountants, and to attorneys
at law.
I also agree with you that there is no restriction upon the preparation of such reports to governmental agencies by the person upon
whom the law imposes a duty to report.
In addition to the above named categories, I think it is quite
clear that nothing in the Accountancy Act of 1937 restricts or limits
the power or authority of any State, county or municipal officer or
his appointee engaged in or upon the examination of the accounts of
any public officer, his employees or appointees, (Sec. 17, Chapter
132, 1935 C.S.A.) The same would be true of the activities of a federal officer or agent.
I conclude also that nothing in the Accountancy Act of 1937
would restrict or limit the appropriate Federal or State employees
from assisting persons in the preparation of income tax returns.

In summarizing his answer, Mr. Metzger is of the opinion
that the following may prepare or give assistance in financial reports for filing with governmental agencies:
(1)
The persons upon whom the law imposes the duty to report.
(2)
A registered or certified public accountant.
(3)
An attorney at law.
(4)
A state, county or municipal officer or his appointee.
(5)
A federal officer or his appointee.
As is entirely obvious, this recent view of the present Attorney
General is a complete departure from the formerly accepted
opinion. If valid, it has far-reaching implications and should be
of considerable interest to the bar of Colorado. If literally followed
it would not only place a tremendous burden of enforcement on the
state, but would also mean a considerable expansion of this type
of work for the legal profession.
The questions raised by this opinion concern (1) its validity,
(2) the reaction of the lawyers, (3) the reaction of the accountants, (4) the reaction of the public, and (5) the reaction of those
numerous "unqualified" individuals who have heretofore done income tax work, or prepared other financial reports for filing with
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governmental agencies, or given assistance with respect thereto.
In most circles it is felt that if the opinion is correct there will
be little reaction from anyone unless the matter of enforcement
becomes an actuality. To have additional unenforced regulations
before us would lend neither strength nor dignity to the legal
profession. This leads inevitably to the question: What does the
bar want to do about it?

A TIME STUDY FOR FIXING FEES
JACOB V. SCHAETZEL
of the Denver Bar

After receiving the yearly calendar for our new 1950 period,
I took my pencil and made a few computations that should prove
very interesting in arriving at one of the bases for fixing attorneys'
fees.
There are 53 Sundays, 52 Saturdays, and 10 holidays, or 115
days in which we do no work excepting possibly Saturdays when
some of us do get to the office. Even with Saturday counted as part
of a day, we lose enough time on vacations and by sickness to make
up for that difference.
There will be 365 days in the 1950 period and if we deduct
115 non-working days, we will have 250 working days left. If we
figure that we will put in 7 hours each day as chargeable time, we
will have 1750 hours for which we can make a charge. From my
own experience, this would seem rather liberal because I doubt if
we can really charge for more than 6 hours a day. The rest of the
day is generally taken up with various consultations, charity work,
and other types of work for which no charge is made. It now becomes a rather simple matter to determine how much per hour we
should charge as a basic minimum if we are going to earn what
we think we should. For example, if we want to earn $600 a month
or $7,200 a year, before state and federal taxes are taken out, we
must divide the hours of time that we have (1750) into the $7,200
which gives us $4.11 per hour. This totals $28.77 per day. Then
let us say that our tax is 20%. That now makes $1,440 for federal
and state taxes or approximately $1.00 per hour more than the
previous figure of $4.11.
Now, add your overhead. This consists of rent, stenographers,
telephone, stamps, stationery, supplies, etc.; I doubt if any of us
are getting through with less than $292 a month or $3,504 per year.
Now, 1750 working hours into $3,504 makes roughly $2 per hour
additional charge that must be made. One can readily see that the
charge should be $7.11 per hour or approximately $50.00 per day.
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If you want to earn $12,000 a year and still figure your overhead at $3,500 (which I don't believe is possible) one must then
charge $8.85 per hour without allowing for taxes. This amounts
to $61.95 per day. There is only one way to increase earnings and
that is by working over-time-Sundays, Saturdays, and nights.
This is what the lawyers have been doing for a good many years to
meet their normal and necessary financial requirements.
If some of the boys now going through law school recognized
this, I believe they would think twice before embarking on a law
course unless it is for love of the law itself. A merchant can
make a great deal more than we can, providing he has the same
acumen for business that we have for law.
In figuring this method, I recognize the fact that some cases
will produce more than others while with other cases we can't even
charge the minimum overhead, standing the loss ourselves. I like
to think that every piece of law work that comes into the office
should be able to pay its own way.
We now have the Legal Aid Society of Denver, which has three
full-time lawyers and about 70 younger lawyers to whom they refer
cases which require more than a short consultation. Lawyers
should not hesitate a moment to send their indigent clients to the
Legal Aid Office. Mr. Paul Irey, general counsel, is making a real
contribution and his staff is one of the most efficient in the city.
Nearly all their work is coming from the social agencies, also the
criminal, police, and juvenile courts. We all should use it much
more than we do, thus having additional time to devote to our paying cases.
Practically everything we buy has doubled in price but legal
fees have only gone up about 1/3 on an average. This makes it very
necessary for lawyers to become conscious of the value of their
own time. Also, our Judges who often fix fees for lawyers should
realize that we are meeting an overhead, state and federal taxes,
and trying to give our children the same education that those in
the mercantile and other fields are giving their children. Meeting
these demands has not been easy for the past ten years and if all of
us would take a good fair look at it we would realize that we should
become much more efficient than we have been in the past. If all
the labor saving equipment that we are capable of installing were
put in our offices, precious and costly time would be saved. As a
result, we could do more legal work without increasing fees.
The writer realizes that the amount of time a lawyer spends
on a case is only one element of many that should be taken into consideration in arriving at the final fee to be charged, but when an
attorney has kept an accurate record of what he did and the time
it took and presents this to his client, who can afford to pay a reasonable fee, I know that the client will gladly pay it and will generally exclaim, "I had no idea it took that much time and I can readily
see that you have earned your fee and here is my check in payment."
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DIVORCE, ANNULMENT OF MARRIAGE AND SEPARATE MAINTENANCE.

By Warren R. Torrington, (privately printed, 1949) $10.
The author of this book, a member of both the Colorado and
New York bars, in the second sentence of his Preface makes a
statement with which this reviewer is in complete accord. Therein
he set forth, in commenting upon our Colorado law, as follows:
"I discovered to my great surprise that very little had been written
in the form of textbooks." He then makes a promise in the second
paragraph of this Preface which this reviewer hopes he will be
able to carry out. This expectation for the future is contained in
the following language: "At last I ...

can realize my wish to write

some treatises on the law of Colorado. The number of volumes
which will be published will depend on the success of this first
book. . .

."

This review, therefore, is made with the thought in

mind of what such a series should embrace, to be of maximum value
to the profession, rather than simply as to what this particular
little volume of 217 pages itself contains.
To me, Mr. Torrington has done an admirable job of succinctly
covering his subject matter in an orderly fashion, using a minimum
of words. His method of approach is to set forth briefly a summary of the decisions of the Colorado appellate courts under four
general headings. Under the heading, Divorce, he discusses this
matter in general, then each of the grounds, the defenses, practice and procedure, the decree, the problem of costs, attorneys' fees,
alimony and other temporary relief, alimony, division of property,
custody and support of minor children. Annulment is next treated
in much the same manner. Separate Maintenance is discussed
under similar subheadings. The fourth section deals with the important matter of Separation Agreements. The final subdivision
is a collection of 73 forms, ranging from the familiar summons and
ordinary form of complaint to commissioner's conveyances and
separation agreements.
The author does not attempt to indulge in any philosophical
or sociological approach to the subject or in any way comment on
the decisions of our courts or to tell you how to present or try a
case involving divorce. His approach is to say: here are the cases
on the subject and here is briefly what these cases hold. It is akin
to the treatment one finds in a digest of decided cases, such as
our own Courtright's.
His handling of the forms is in the same vein. He merely sets
forth the more essential forms which he tells us have been
recognized, either in our trial or appellate courts. The provisions
of our statutes are briefly summarized under each topic. Cases
are cited in a most satisfactory way as not only the Colorado and
Pacific citations are given, but A.L.R. references are also given
where the Colorado cases appear therein.
To this reviewer, it is a handy and well-indexed volume for
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any judge or lawyer who wants to find quickly what our appellate
courts have said on the subjects of divorce, annulment or separate
maintenance. It is not a book to be used in preparing an exhaustive
brief or where the court's exact words must be used. It will help
you locate the cases you may need, but you will then have to read
the cases themselves. It is certainly not either a case book, nor a
textbook, but is more nearly like a digest. The author's description
of "a treatise" is certainly the most accurate description.
Now as to some items which this reviewer would have liked
included, either in this or in any future volumes:
(1)
An index of cases. Often we are familiar with a case
and we would like to find quickly the places in the book where it
and other similar cases are discussed by the author. Then, too, we
could determine whether a thorough job has been done in considering all the adjudicated cases when a statement is made as
to the Colorado judge-made law on a subject.
(2)
A provision for a pocket-supplement. Most of us today
are wedded to this device in keeping our libraries current. A supplement every five years would probably suffice in this field.
(3)
The statutes should be set out in a separate portion of
the book so a reader could refer to them without the necessity of
going to another book. As these are subject to change with every
legislature, it would be helpful to be able to know by a glance in
the same book the laws on the subject with which the court is
dealing in the cases discussed.
(4) A brief summary of the statutes, regulations, rulings
and decisions of the Collector of Internal Revenue would be welcome in the chapter dealing with separation agreements, although
it is to be admitted this subject might have been somewhat out
of the scope of the treatise.
(5)
Finally, citations as to where some of the forms were
taken from might be of use, although for most of the forms, they
are so simple and common that it is not necessary.
In conclusion, Mr. Torrington is to be congratulated on his
first treatise which the bench and bar, particularly the younger
members, in cases of this character will find a useful addition to'
their libraries. Let us hope he publishes others, whether they contain the changes the undersigned suggests or not. We need such

books in Colorado.

JOHN

E. GORSUCH

Young attorney, with one to two years experience, wanted
for association with established lawyer in rural county seat. May
lead to partnership possibility. Qualified applicants who are interested should submit letter of application in duplicate to bar
association office. The latter has a file of newly-admitted lawyers
seeking placement and solicits requisitions for personnel from the
members of the association who have openings.
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DICTA EST MORT
A Tragedy in One Scene
FLOYD F. (FORSHAKESPEARE)

*

MILES

Scene: A legal churchyard. Night. Moaning winds, ghosts flitting
about.
Enter: Two members of the Editorial Board disguised as gravediggers. They dig furiously and throw up a skull.
Enter: Hamlet J. Barry, Jr., and Horatio S. Ramsey, Jr.
HAM. I will speak to this fellow. -Whose grave's this, sirrah?
1st GRAVEDIGGER. (Throwing up another skull) This same
skull, sir, was Dicta's skull.
HAM. Alas, poor Dicta! I knew him Horatio: a fellow of infinite
jest; of most excellent fancy; he hath tickled to my boot
heels a thousand times; and now how abhorred in my imagination it is! My gorge rises at it. Here hung those quips
that brought a smile I know not how oft. -Where be your
gibes now? your gambols? your flashes of merriment? that
were wont to set the table in a roar? Not one now to mock
your own grinning. How dull and stupid now thou seem'st
whose pages once lilted to the wit of Henry Toll, the wiles
of Hilliard. Thy mouth is stopt with the dust of legal tomes
and the ghostly echoes of thy tongue squeek and gibber i'
the moonlight!-Prythee, Horatio, tell me one thing.
HOR. What's that, my lord?
HAM. Dost think an Attorney General brief look'd o' this fashion
i' the earth?
HOR. E'en so.
HAM. And smelt so? Phew!
HOR. E'en Moore so, my Lord.
HAM. To what base uses we may return, Horatio! Why may not
imagination trace the noble dust o' this tome till we find it
stopping a bunghole?
HOR. E'en so, my lord. But soft you, the Board approaches.
HAM. Farewell, Dicta, Farewell! (Horatio drags him away)
HAM. (Shouting to the Board) Get thee to a nunnery!
Exeunt.
Careful inquiry was made, and the impression given by this poesy confirmed, that
Judge Miles is harkening back, not to any time in the recent past, but to those halcyon
days of 1928 and 1929. The editors want it understood that while they would like each
issue to contain some "dull" work of permanent reference value, the pages of DrcTA are
ever open to the scribe with the sprightly pen, be his name Miles, Toll or just plain
Jones.
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